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In The 


United Slates ©nurt nf Appeals 
Sistrirt nf ©nlranbia 


No. 8987 


Carmon P. De Marco 
Appellant 


v. 


Harold A. Kertz 

Executor of the Will and Estate of Selina M. Bare, Deceased, 
Administration No. 64 , 329 , and 
Frank L. Campbell 
Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA, HOLDING PROBATE COURT 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal taken by Carmon P. De Marco from a 
final decree entered by the District Court of the United 
States for the District of Columbia, Holding Probate Court, 
on February 23,1945. (App. p. 6.) Notice of appeal herein 
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was duly filed on March 14, 1945 (App. p. 10.) and deposit 
for costs was duly made herein on March 28, 1945. 

Jurisdiction of this Court is derived from the District of 
Columbia Code (1940 Edition), Sec. 17-101 (41 Stat. 1312). 

STATEMENT OF THE CASE 

Selina M. Bare died October 12, 1944. She was a resi¬ 
dent of the District of Columbia and her wdll w*as admitted 
to probate and record here. Letters Testamentary were 
taken out on her estate here, when on January 17, 1945, 
Harold A. Kertz was appointed and qualified as Executor 
of her estate. Under the provisions of the last will and 
testament of said decedent, the Executor, Harold A. Kertz, 
was directed to sell for cash, either at public or private 
sale, any and all real property as may be owned by said 
decedent at the time of her death, wdth full power and 
authority to convey such real estate as Executor (App. p. 1). 

Said Executor on February 6,1945, filed a petition in the 
Probate Court (App. p. 2) in which he set forth that de¬ 
cedent left property 826 A Street, S. E., as part of her 
estate; that the assessed value was $4860.00; that he had re¬ 
ceived several offers for this property; that the highest offer 
he had received was $7150.00 from Carmon P. De Marco 
(appellant); that he considered the price fair and advan¬ 
tageous and had accepted it as per contract of sale attached 
to the petition (App. p. 5) and prayed for ratification and 
approval by the Probate Court. 

On February 7, 1945, there was entered an “Order Nisi 
for sale of Real Estate” (App. p. 6), ordering that said 
sale be ratified and confirmed unless cause to the contrary 
be shown on or before February 23, 1945. 

On February 23, 1945, Mr. Justice McGuire, sitting in 
Motions Court, signed an order rejecting the contract of 
sale between De Marco and the Executor, and authorized 
the Executor to accept a contract of sale between the Execu- 
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tor and one Frank L. Campbell in the amount of $7400.00 
net (App. p. 6). The Campbell contract (App. p. 10) was 
signed by said Campbell on February 7, 1945, and accepted 
by Executor Kertz on February 23, 1945. 

On March 5th, 1945, appellant De Marco filed a Motion to 
Reconsider the Decree of February 23d and to set it aside 
(App. p. 7). This motion was overruled by Mr. Justice 
McGuire on March 13th, 1945 (App. p. 9). 

Appellant filed a motion to stay the sale pending appeal, 
and this motion was denied by the Court below on March 
13,1945. 

From the Decree of February 23, 1945, this appeal is 
taken (App. p. 10). 

STATUTES INVOLVED 

Title 28, Sec. 847, U. S. C. A., as amended, Sec. 849: 

Generally known as the Judicial Sales Act and 
which has been incorporated into Rule 31 of the Local 
District Court Rules. 

The relevant parts of the District of Columbia Code 
(1940) involved herein are as follows: 

Title 11-512: 

The Probate Court shall not, under pretext of inci¬ 
dental power, or constructive authority, exercise any 
jurisdiction whatever not expressly given by this 
Code • # * 

Title 18-602: 

“No executor or administrator shall sell any prop¬ 
erty of his decedent without an order of the probate 
court authorizing such sale; and any such sale made 
without a previous order authorizing it shall be void 
and pass no title to the purchaser. If any executor or 
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administrator shall sell, pledge, or dispose of any prop¬ 
erty without such previous order, his letters may be 
revoked and an administrator appointed, whose duty 
it shall be immediately to recover possession of said 
property, and such removed executor or administrator 
may be proceeded against by attachment; * * * ” 

Title 1S-603: 

“Section 1S-602 shall not be construed to apply to 
any case where an executor shall be authorized by will 
of his testator to make sale of any property. ’* 

Title 18-604: 

“In all cases in which a testator has directed his 
real estate to be sold for the payment of his debts or 
legacies, the executor may sell and convey the same, 
and shall account for the proceeds thereof to the pro¬ 
bate court in the same manner that he is bound to ac¬ 
count for the proceeds of personal estate; but such sale 
shall not be valid unless ratified by said court after 
notice given by publication according to the practice 
in equity. • ## ” 

Title 18-607: 

“The probate court shall have plenary authority to 
administer also the real estate situated in the D. C. of 
decedents so far as may be necessary for the payment 
of debts and legacies, and to distribute among those 
entitled thereto any surplus proceeds of any sale of 
real estate made in the course of such administration, 
and the bonds of all executors and administrators shall 
be responsible for the proceeds of sale of all real estate 
sold by them UNDER THE ORDER OF THE SAID 
JUSTICE for such purposes of administration. PRO¬ 
VIDED, HOWEVER, that no such sale shall be made 
unless the same be required for the purposes of paying 
debts and such legacies as are chargeable upon the 
real estate, nor until the auditor of the court shall 
have ascertained and reported such debts and legacies, 
the deficiency of personal assets, and the real estate 
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necessary to be sold for the payment of debts and leg¬ 
acies, and such report shall be subject to exception. ” 

Title 18-609: 

“If the said probate court shall be satisfied, upon a 
report of the auditor, that it is necessary to sell said 
real estate, or part thereof, it shall authorize the same, 
or so much thereof as may be necessary for the pay¬ 
ment of the debts or legacies, or both, to be sold by the 
executor or administrator, on such terms as the court 
may direct. Any surplus of the proceeds of such sale, 
after payment of debts and legacies and costs of ad¬ 
ministration, shall be deemed real estate, and shall be 
distributed among the heirs or devisees as the right 
may appear. ’ ’ 

Title 20-104: 

“Whenever any person shall apply to the probate 
court for letters testamentary or of administration, 
he shall set forth, under oath, as fully as possible, all 
the personal and real estate left by the decedent and 
the amount of his debts as far as can be ascertained; 
and the penalty of the bond required of him, except in 
the cases provided for in sections 20-203, 20-302, 20-303, 
shall be sufficient to secure the proper application of 
all the personal estate of the testator or intestate: and 
when it shall become necessary to sell the real estate 
of the decedent, in part or in whole, the executor or 
administrator shall give such additional bond, with ap¬ 
proved security, as shall be directed by the court, to 
secure the proper application of the proceeds arising 
from such sale or sales. AND WHENEVER AN 
EXECUTOR IS EMPOWERED BY THE WILL TO 
MAKE SALE OF THE REAL ESTATE OF THE 
TESTATOR, FOR ANY PURPOSE, HE SHALL AC¬ 
COUNT FOR SAID PROCEEDS IN SAID COURT. 
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RULES OF THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

INVOLVED 

The relevant parts of the Rules of the District Court in¬ 
volved herein are as follows: 

Title I —General Rules 

“Rule 31. Court Sales of Real and Personal Property: 

“(a) A sale of real estate, or any interest in land 
under any order of court shall be governed by the pro¬ 
visions of Title 2S, Sections S47 and 849, U. S. Code: 

“(c) Private Sale; Procedure. 

“(1) Order For. A private sale may be ordered 
after a hearing of which notice to all interested parties 
is given by publication or otherwise as the court may 
direct, if the court finds the best interests of the estate 
will be conserved thereby. 

“(2) Appraisers. Before confirmation of a private 
sale the court shall appoint three disinterested persons 
to appraise the property, or different groups of three 
appraisers each to appraise properties of different 
classes or situate in different locations. 

“ (3) Minimum Sale Price. A private sale shall not 
be confirmed at less than two-thirds of appraised value. 

“ (4) Order Nisi; Increased Offer; Confirmation. At 
least ten days before confirmation of a private sale the 
terms thereof shall be published in such newspaper or 
newspapers of general circulation in the District of 
Columbia as the court may direct, and the sale shall 
not then be confirmed if a bona fide offer has been 
made, under such conditions as the court may pre¬ 
scribe, which guarantees at least a ten per cent in¬ 
crease over the price specified in such published offer.” 

Title II— Probate Rules 

“Rule 43. Sale of Real Estate: 

“ (a) Petition. A petition for the sale of real estate 
of a decedent for the payment of debts or legacies shall 
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designate specifically the real estate it is desired to 
sell; the estimated value of the personal property: the 
amount of the debts; that the personal property is in¬ 
sufficient to discharge such debts and legacies, and the 
names and addresses of the heirs at law, legatees and 
devisees. 

“(b) Reference to Auditor. When all respondents 
to any such petition are before the court by answer or 
consent, or by a proper summons or publication, the 
petition and the other papers and proceedings in the 
case shall be referred to the Auditor for report as 
provided by Title 29, Section 237, of the District of Co¬ 
lumbia Code 1929. (Title 18, Section 607,1940 Edition.) 

“ (c) Manner of Proceeding. All real estate, or any 
interest in land sold at public sale under order of court, 
shall be sold in like manner as provided in Title I, Rule 
31, Paragraph (b), of the General Rules, and all real 
estate or any interest in land sold at private sale under 
order of court shall be sold in like manner as provided 
in Paragraph (c) of said Rule.” 

STATEMENT OF POINTS 

1. The Court below erred when it assumed jurisdiction 
of a matter involving a contract for sale of real estate by 
the Executor when the Executor was authorized and di¬ 
rected to make such contract under the provisions of the will. 

2. The Court below erred when it ruled that a new offer 
for said real estate was “cause to the contrary” as set 
forth in the Order Nisi. 

3. The Court below T erred when it accepted a new offer for 
said real estate when it was not at least 10 per cent higher. 

4. The Court below erred when it rejected a contract of 
private sale of real estate of Executor and ordered the 
Executor to enter into a new contract of private sale. 
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5. The Court below erred when it substituted its discre¬ 
tion in place of that of the Executor, where there was no 
showing of inability or unconscionable conduct on the part 
of the Executor. 


SUI 


ARY OF ARGUMENT 


I 

The Probate Court has no jurisdiction of contracts of sale 
of real estate by an Executor acting under authority and 
direction of a will. 


II 

“Cause to the contrary” as appearing in an Order Nisi 
for the sale of real estate does not contemplate such “cause” 
to include an entirely new offer. 

m 

Under a Court Sale where the Order Nisi states higher 
offers will be considered, the new offer must be 10 per cent 
greater. 


IV 

The Probate Court does not have the power to make pri¬ 
vate contracts for an Executor. 

V 

The Probate Court has no power to substitute its discre¬ 
tion for that of the Executor where the Executor’s actions 
are neither unfair nor unreasonable. 
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ARGUMENT 

I 

The Probate Court Has No Jurisdiction of Contracts of Sale 
of Real Estate by an Executor Acting Under Au¬ 
thority and Direction of a WilL 

Like its predecessors, the Orphans’ Courts of Maryland 
and of the District of Columbia, the Probate Court has lim¬ 
ited jurisdiction. The Code provides that the Probate Court 
shall not, under pretext of incidental power, or constructive 
authority, exercise any jurisdiction whatever not expressly 
given by this Code. (D. C. Code 1940, Title II, Sec. 512.) 

Haivley v. Hawley, 72 App. D. C. 357. 

Perkins v. Berger, App. D. C. No. 8697, decided No¬ 
vember 27,1944. 

Ruling Case Law, Volume 7, page 1032, states: 

‘ ‘ Courts created by statute and not by the constitu¬ 
tion are tribunals of special and limited jurisdiction 
only. They can exercise only such powers as are di¬ 
rectly conferred on them by legislative enactment and 
such as may be incidentally necessary to the execution 
of those powers; therefore, unless authority for the 
exercise of jurisdiction in a given case can be found 
in the statutes, given either expressly or by necessary 
implication, their proceedings are void, for the rule is 
that such a court can only take cognizance of such mat¬ 
ters as are clearly within its jurisdiction.” 

Ruling Case Law, Volume 7, page 1043, states: 

“Where judicial tribunals have no jurisdiction of 
the subject matter on which they assume to act, their 
proceedings are absolutely void in the strictest sense 
of the term; * # * as heretofore shown, the juris¬ 
diction of a court over the subject matter of a cause 
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of action must be conferred by law, and it cannot under 
anv circumstances be conferred on a court, as such, 
BY THE CONSENT OF THE PARTIES. It nat¬ 
urally follows that if jurisdiction cannot be conferred 
by consent, the want thereof cannot be waived by any 
act of the parties.’’ 

» 

In the current Rules of the District Court of the United 
States for the District of Coluihbia, the rules governing 
the operation of the Probate Court appear under Title II. 
The only rule concerning the salq of real estate is Rule 43. 
Section (a) provides that a petition for the sale of real 
estate for payment of debts or legacies must set forth the 
value of the personal property; the debts; the insufficiency 
of the personal property and the names of the heirs, legatees 
and devisees; Section (b) then requires the matter be re¬ 
ferred to the Auditor under Titlcf IS, Sec. 607 (1940), D. C. 
Code. Section (c) then requires that the sale, either public 
or private, be sold UNDER ORDER OF COURT as pro¬ 
vided in Title I, Rule 31, which rule is the same as Title 28, 
Sec. 847, of the U. S. C. A. 

The Probate Rules set forth absolutely no procedure for 
the sale of real estate by an Executor acting under authority 
and directions of a will. Therefore, it can be assumed that 
the lower Court when it adopted Its rules realized it had no 
jurisdiction over such sales and consequently did not at¬ 
tempt to exercise any jurisdiction thereover under pretext 
of incidental power or constructive authority. 

Appellant has set forth in this brief every section of the 
D. C. Code concerning sales of «real estate by Executors. 
Title 18-602 prohibits an Executor from selling any prop¬ 
erty of his decedent without an order of the Probate Court. 
HOWEVER, Title 1S-603 provides, “Section 1S-602 SHALL 
NOT BE CONSTRUED TO APPLY TO ANY CASE 
WHERE AN EXECUTOR SHALL BE AUTHORIZED 
BY WILL OF HIS TESTATOR TO MAKE SALE OF 
ANY PROPERTY.” 
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Therefore, it would seem quite clear from the action of 
the lower Court in adopting its rules, that the lower Court 
HAS jurisdiction ONLY when a sale is made under ORDER 
of the lower Court, and only in instances where such sales 
are authorized by statute. 

In the case of Crowley v. Crowley, 56 App. D. C. 340, the 
Court said: “Unlike a contract between individuals, a 
JUDICIAL SALE is made pendente lite, with the COURT 
as VENDOR, until there is a judicial confirmation of the 
sale.” 

In the case of Wilson v. Holt, 83 Alabama 528, the Court 
said: “Will becomes a law to the Court and a limitation 
upon its JURISDICTION. JURISDICTION CAN ONLY 
ARISE where the testator died intestate as to lands, or 
when no power of sale is given in the will. 

II 

“Cause to the Contrary” as Appearing in an Order Nisi for 
the Sale of Real Estate Does Not Contemplate Such 
“Cause” to Include an Entirely New Offer. 

The Order Nisi in this case signed by Justice Morris on 
February 7, 1945, stated: 

‘ ‘ ORDERED that said sale be ratified and confirmed 
by the court unless cause to the contrary be shown on 
or before the 23d day of February, 1945 * * * ” 

Appellant argues that even if the lower Court had juris¬ 
diction of the sale in question, that upon the return day, 
February 23,1945, the sale should have been confirmed and 
ratified unless proper cause were shown to the contrary. 
An objection filed by a party claiming adverse title to the 
real estate might be considered sufficient cause. However, 
a new offer for the purchase of the real estate would not be 
sufficient. The Executor could very properly bring an 
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action for specific performance against appellant and force 
him to go through with his contract. It would be unfair 
and unjust, then, for the Executor to succeed in interpret¬ 
ing “cause to the contrary” to include a new offer, and have 
the Court to ease him out of a perfect legal contract, which 
lie himself could not reject. 

The following definitions appear in Blacks Law Diction¬ 
ary, Third Edition: 

* ‘ Confirmation: To complete or establish that which 
was imperfect or uncertain; to ratify wTiat has been 
done without authority or insufficiently. 

“Confirmation of Sale: The confirmation of a JUDI¬ 
CIAL sale by the court which ORDERED IT is a sig¬ 
nification in some way (usually on the entry of an 
order) of the pourt’s approval of the terms, price and 
conditions of the sale. 

“Ratification: In a broad sense, the confirmation of 
a previous act done either by the party himself or by 
another; confirmation of a voidable act. 

‘‘The adoption by a person as binding upon himself 
of an act done in such relations that he may claim it 
as done for his benefit although done under such cir¬ 
cumstances as would not bind him but for his subse¬ 
quent assent (52 C. J. 1144). Quoted in District Na¬ 
tional Bank v. Maiatico, 61 App. D. C. 242.” 

Ill 

Under a Court Sale Where the Order Nisi States Higher 

Offers Will Be Considered, the New Offer 
Must Be 10 Per Cent Greater. 

The only Probate Rule of the lower Court involving the 
sale of real estate is Rule 43 and sets forth the procedure 
to be followed in effecting a sale of real estate to pay debts 
and legacies. This rule states that the sale shall take place 
in conformity with Rule 31 of the lower Court, which is 
identical with Title 28, Sec. 847, U. S. C. A. The sale must 
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be a court or judicial sale. The sale can be made publicly 
or privately. However, if it is a private sale, it must be 
reported to the Court and an Order Nisi must be obtained 
and on the return day of the Order Nisi it is provided 
that higher offers may be considered by the Court. Howr- 
ever, the higher offer must be at least 10 per cent greater. 

Appellant claims that the sale involved in this appeal 
was not a court or judicial sale and that the lower Court 
never had any jurisdiction to interfere or take any part in 
the sale. Appellant argues that if by any interpretation 
of the statutes, the lower Court did have jurisdiction, then 
in that event, taking the above rule into consideration, a 
new offer made on the return day of the Order Nisi must 
be 10 per cent greater. The De Marco contract with the 
Executor was $7150.00 less $200.00 commission. The Camp¬ 
bell offer was $7400.00 net. If the salesman who had earned 
his commission of $200.00 from the Executor by obtaining 
the De Marco contract, was to be left out in the cold, then 
the difference would be $450.00, or a little over 6 per cent 
increase. However, the salesman was entitled to this 
$200.00 commission and should be able to insist on its pay¬ 
ment, which would leave the increase only $250.00, or about 
3y 2 per cent greater. 

The procedure in the sale of real estate in the Probate 
Court below has become so uncertain and changeable that 
great confusion has arisen among the Justices, lawyers, 
title companies, and real estate brokers. It is commonly 
known that many prominent real estate brokers shy aw^ay 
from the sale of real estate where any Court sale is involved. 
They have done much hard work on estate sales only to 
learn that it was done in vain because of odd twists and 
turns that the sales have taken when the sales have reached 
the Court. It is even widely stated that some real estate 
“experts” watch the sales of real estate appearing in 
Orders Nisi closely, and w T here the sale is advertised at a 
certain price less commission, that these “experts” figure 
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they can go to Court on the return day and offer the same 
price at a net figure, which means several hundred more 
dollars to the fiduciary, and grab the property. This pro¬ 
cedure may mean a little more for these individual estates, 
but in the long run it develops into a practice that will be 
devastating to estates as a whole. 

It must have been to prevent such a practice that the 
Judicial Sales Act requires the new offer to be at least 
10 per cent greater. There seems to be some disagreement 
by bench and bar as to even the interpretation of this 10 
per cent clause. Some say that if the new offer is 10 per 
cent greater, the Court must accept the new offer. Others 
say if the offer is less than 10 per cent, it is discretionary 
with the Court as to whether or not to accept it. 

In addition to the confusion k aforementioned, there is 
much uncertaintv among the members of the bar and the 
title companies as to what orders of Court are required in 
fiduciary sales of real estate. The procedure wdiere the 
Court orders the sale and oversees it at every step, is quite 
clear, that is, until the sale reaches Court on the return day 
of the Order Nisi, when the real estate “experts” pop up. 
However, where it is a sale made under authority and direc¬ 
tion of a will, some title companies will require an Order 
Nisi and final ratification by the Court; some will require 
only a final order of ratification by the Court; and in some 
cases where the title company wishes, it will settle the case 
without any form of order of the Court. In the Estate of 
Matilda E. Rickies , No. 51,137, a parcel of real estate was 
sold by the Executor for $18,600 on August 9, 1937, and 
passed through the title company without any order of 
Court, and the sale was simply reported by the Executor 
in its Final Account in the Probate Court. 

In Volume 7, Ruling Case Law, page 1027, it is stated: 

“Rules adopted by a Court without exceeding the 
limits of its authority are often spoken of as having the 
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effect of rules enacted by the legislature, or positive 
law, and therefore, as being obligatory both on the 
Court and on the parties. * • * The proper office of a 
rule of Court is to ESTABLISH FIXED AND SET¬ 
TLED PRACTICE to which the Court is required to 
conform, and any error of opinion, in respect to its 
legal effect, or to its application to a particular case, 
will entitle the party injured to redress by appeal. * * # 
“In other Courts, however, it has been held that there 
exists no discretion in inferior Courts to dispense at 
pleasure with their own rules, or to innovate upon 
established practice; and a party injured by such a 
course has an undoubted right to seek redress in a 
higher Court. Every suitor is interested in the inter¬ 
pretation of the rules of Court applicable to his case; 
and an erroneous judgment of the Court in relation to 
them may in many cases be as vitally injurious to him 
as a wrongful judgment upon the law which may gov¬ 
ern his case. According to this line of authorities, to 
apply a rule in one case and to disregard or suspend it 
in another, equally within its letter and spirit, is not 
merely an unseenlv favoritism, but an abuse of judicial 
authority not to be tolerated.” 

In the case of Laughlin v. Berens, Civil Action No. 27,005, 
reported in Washington Law Reporter, Vol. 73, No. 11, 
March 16, 1945, page 209, the following memorandum was 
filed on March 12,1945, by Mr. Justice McGuire in Motions 
Court: 


“Dismissed. No jurisdiction. Even if writ coram 
nobis (quae coram nobis resident) was extant in this 
jurisdiction as part of the residuum of the Maryland 
law, it would seem it has been superseded by the New 
Rules of Federal Procedure (Rule 59), WHICH HAVE 
THE FORCE AND EFFECT OF LAW.” 

If Rule 59 has the force and effect of law, why then 
should not Justice McGuire have also ruled that Rule 43 
also has the force and effect of law and that a new offer 
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must be 10 per cent greater, as the rule would indicate? 
This further illustrates the confusion in fiduciary sales of 
real estate. 

To further illustrate, reference is made to the Estate of 
Joseph E. Bryan , Adm. No. 47-944. Several years ago this 
estate had been referred to the Auditor by the Probate 
Court for hearing and report on sale of real estate. As a 
result, real estate w^as ordered to be sold, and in January 
of this year the administrator c.t.a. entered into a contract 
for the sale of a piece of property with Anne Barke for 
$60,500. The files of this case disclose the following memo¬ 
randum of the Register of Wills: 

“1/17/45. This is the case about which Edward 
Stafford, Esq., one of the administrators, c.t.a., raised 
the question in a conference with the Court yesterday 
as to whether the offer of $60,500, having been accepted 
subject to the approval of the Court by the adminis¬ 
trators, c.t.a., and having been reported and recom¬ 
mended to the Court by them, should be upset by the 
new offer of $61,500 at this time, and the Order Nisi 
based thereon, or whether the Order Nisi should be 
based upon the offer of $60,500 first reported to the 
Court. It was the opinion of the undersigned that the 
administrators, c.t.a., were obliged to report the higher 
offer received by them prior to the signing of the Order 
Nisi, and it was the opinion of the Court that on the 
facts here the Order Nisi should be based on the offer 
of $61,500.” 

The Order Nisi vras thereafter signed by Mr. Justice Pine 
on the offer of $61,500 of Nicholas Costin. The following 
memorandum was filed in this case by Mr. Justice McGuire 
on February 19,1945: 

“This is not a sale under the provisions of Title 28, 
Sec. 847, U. S. C. A., as amended, and Sec. 849, same 
Title, upon which presumable Local Civil Rule 31 is 
based. 
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“It is a private sale deriving its authority from 
a testamentary disposition which gave the fiduciary 
named therein the specific power of disposition. 

“As a consequence, Acacia Land Co. v. Horiff, 110 
F2 354, being a receiver’s sale and squarely within the 
statute, does not apply. 

“The Court therefore being neither bound by statute 
nor the rule, accepts and ratifies the offer of $64,000 
of Barke. 

“Counsel will prepare proper order.” 

The files of the case also show that on February 23, 1945, 
Costin filed a new offer of $65,000 and Barke a new offer 
of $65,600. 

In this same Bryan Estate, a parcel of real estate was 
published in an Order Nisi as being sold for $10,500. A new 
offer was received of $11,000. On June 13,1935, Mr. Justice 
O’Donoghue ordered the sale at the figure of $10,500. 

In the Journal of the District of Columbia Bar Associa¬ 
tion, Volume VI, No. 1, January 1939, appears an article 
on Procedure in Judicial Sales of Real Estate in the Dis¬ 
trict of Columbia, by Daniel W. O’Donoghue, Jr., who made 
quite a research on the subject before completing his 
article. On page 21, Mr. O’Donoghue states: 


“In all the above situations falling beyond the scope 
and intent of the Judicial Sales Act and Rule 67, the 
manner of obtaining the requisite order of confirmation 
IS LEFT TO THE GOOD JUDGMENT OF THE 
ATTORNEY AND THE SOUND DISCRETION OF 
THE JUDGE. The customary procedure of petition 
with annexed affidavits of appraisal, USUALLY fol¬ 
lowed by publication of a rule nisi, where not contra¬ 
indicated by consents or special circumstances, seems 
well suited to such cases, AND WILL PROBABLY 
CONTINUE TO BE FOLLOWED BY BENCH AND 
BAR.” (Emphasis added.) 


Reference is made to the following paragraphs appear- 
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mg in Probate Court Practice in the District of Columbia, 
by Victor S. Merscli (Register of Wills), 1939: 

(Page 179) “When sale is made under authority 
conferred in the will, the fiduciary negotiates his sale, 
subject to approval of the Court; he then files a report 
thereof, with copy of the contract of sale, and with 
affidavits respecting the fairness and reasonableness of 
the sale price, executed by two competent and disinter¬ 
ested realty experts. If the residuary legatees (or all 
other legatees whose interest under the will, will be 
affected by the price received, file consents, showing 
that they know the price and terms of sale and agree 
thereto, the sale may be finally ratified immediately. 
Otherwise, an Order Nisi must be published in the La-w 
Reporter and in a newspaper of general circulation 
ten davs prior to the return dav. Final approval of the 
sale then follows—IN THE ABSENCE OF A NEW 
OFFER 10 PER CENT BETTER, or other objection 
to the sale which the Court may sustain.” 

(Page 203) “When new offers at least 10 per cent 
over the published bid are received during the time 
of the publication of the Order Nisi and prior to final 
ratification, the original offerer should be given oppor- 
tunitv to raise his*offer. BUT THE METHOD OF 
DOING THIS, AND, IF PIE DOES RAISE HIS 
OFFER, THE PROCEDURE THEREAFTER, ARE 
NOT ESTABLISHED AND CERTAIN. The fiduci¬ 
ary needs to be quite sure that he does not lose one 
advantageous offer, by withdrawal before acceptance, 
while he is angling for a better price; yet he also has a 
duty to use proper diligence to get the best price ob¬ 
tainable. 

“While a judicial sale approved by Order Nisi is not 
to be upset by a new bid of less than 10 per cent in¬ 
crease over the approved sale, if there is a new bid 
which guarantees a 10 per cent increase, and if there 
is then a further bid, it is not necessary that each bid 
be 10 per cent over the intervening next highest bid. 
Thus, where the Order Nisi published a sale at $10,450 
cash, subject to $410.50 commission, and the Executor 
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later received an offer of $11,800, subject to $454 com¬ 
mission, and later still an offer of $12,000 cash, net, 
and the case was set for hearing, in Motions Court, on 
the return date fixed in the Order Nisi, the Court ap¬ 
proved the $12,000 bid over objection of the offerer of 
$11,800, that the $12,000 bid did not guarantee 10 per 
cent over his offer. Estate of Samuel H. Walker , De¬ 
ceased , Administration No. 48,032, October, 1935. 

“The Court prefers not to conduct, nor to referee, 
an auction sale in the courtroom. Yet, as in the Walker 
case, something close to this becomes inevitable when 
competitive bids are received. Thus in the Estate of 
Frank A. O'Neill , Admn. 42,984, an order was entered 
bv Mr. Justice Gordon, as follows: 

V * 


“ ‘Upon consideration of the original offer to 
purchase the Valois Apartments, filed in this 
cause, and the increased offer to purchase the 
same filed herein since the publication of the Order 
Nisi herein, it is by the Court, this 13th day of 
May, 1938, ordered that the hearing on said offers 
be and the same is set before the Motions Court 
for Thursday, May 19,1938, at 10 o’clock A. M. 

“ ‘It is further ordered that the attorney for the 
above estate mail a copy of this order to the agents 
of the persons making said offers on or before 
the 14th day of May, 1938.’ ” 

(Page 205) “And Mr. Justice Proctor, upon similar 
facts, in the Estate of Isabel H. Moulton , Admn. 45,526, 
directed the procedure to be taken, by filing a Memo¬ 
randum in these w r ords, on April 11, 1935: 

“‘MEMO. 

“ ‘ In my opinion the effect of the will is to direct 
sale of the real estate by the Executor for the pay¬ 
ment of legacies. Therefore, the sale must be 
ratified by the Probate Court as required by Sec¬ 
tion 325 of the D. C. Code. Hence, the contract 
with Dorothy M. Duty was subject to such ap¬ 
proval. In the light of additional offers of larger 
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sums, including that of Estelle Beane for $7500, 
less usual brokerage commission, I do not feel 
justified in ratifying the Duty offer as represent¬ 
ing a fair value. Formal action upon all pending 
offers will be postponed until "Wednesday, April 
24, 1935, at 10 o’clock A. M., when the persons 
who have made offers mav each submit an addi- 
tional written offer in form of a proposed contract 
to purchase, supported by a deposit of $500 in 
certified check, payable to order of Andrew Wil¬ 
son, Executor. ’ ’ ’ 

The confusion that seemingly exists in fiduciary sales of 
real estate in the District of Columbia, is almost comparable 
with that existing in Habeas Corpus proceedings, 'which 
caused a lengthy and detailed opinion in the case of Dorsey 
v. Gill, IT. S. Court of Appeals for the District of Columbia, 
Xo. 8811, decided February 26,1945. The following is taken 
from that opinion: 

“ * * * These facts suggest the larger background 
against which the present case must be considered. 
Here is a problem of judicial administration which 
cannot be solved in a vacuum. On the one hand, it is 
necessary that the applicable statute shall be so inter¬ 
preted as to preserve, in full vigor, this greatest of all 
safeguards against official oppression. * * * ” 

IV 

The Probate Court Does Not Have the Power to Make 
Private Contracts for an Executor. 

In the case of Mac Kie v. Hoidand, 3 App. D. C. 461, our 
Court held: 

“Probate Court has neither power to make con¬ 
tracts for Executors nor to direct or authorize them 

to make anv. ’ ’ 

* 
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The lower Court did just this. First, the lower Court 
rejected appellant’s contract wdth the Executor, and then 
it made a contract for the Executor with Campbell. 

Our Court of Appeals has centered this power in the 
Executor. In the case of Griffith v. Stewart, 31 App. D. C. 
29 (affirmed 217 U. S. 323), the Court held: 


“When will directs the Executor to sell the real 
estate of testator, the legal title vests in him and he 
has the powder to convey, and also authority to enforce 
specific performance of contract for the sale.” 

Also, in the case of Rathbonc v. Hamilton (4 App. D. C. 
475), our Court held, page 489: 

“It has been contended by the plaintiff here, the 
present appellant, that even assuming that Mrs. Elkin 
had power to dispose of the property by will, the Exec¬ 
utor named in the will had no power of sale, and that 
the sale made by him, therefore, was simply void. But 
in this we do not agree. If the right to make the devise 
of the estate existed, the testatrix directed her prop¬ 
erty, real and personal, to be sold, and after deducting 
funeral and other expenses, she directed how’ the pro¬ 
ceeds of the sale should be distributed and paid out. 
The making of this distribution was a proper duty of 
the Executor; and it is clear, we think, that the Exec¬ 
utor named in the will would have power to sell and 
convey the real estate, as he would have of the personal 
estate, raised by necessary implication. This would 
seem to be the settled construction of similar devises 
or directions to sell, without express power conferred.” 

In Griffith v. Stewart, 31 App. D. C. 29, the provision in 
the will involved being similar to the one in this case, the 
Court further held: 


“It is urged by counsel for plaintiff that, under this 
provision of the will the legal title to all the estate of 
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which Ball died seized passed to the plaintiff as Exec¬ 
utor. We are impressed with the force of this con¬ 
tention. No part of the real estate of Ball was devised 
to his heirs. The legal title to the property belonging 
to the estate of Ball never passed to his heirs. What 
passed to the devisees under the will was the proceeds 
that should be derived from the sale of his property, 
real and personal. The real estate not only passed to 
the Executor, but minute directions were given as to 
its disposition. Where such trusts and powers are 
vested in an Executor, as appears from the terms of 
the will in question, the legal estate passes to the 
Executor, and not to the heirs. The trust would be an 
empty and impotent one if, after vesting in the trustee 
the power to sell, under specific directions as to how 
the sale shall be conducted and the proceeds distributed, 
no powder is vested in the trustee to pass title. Such is 
not the law.” (Quotes Rathbone case.) 

V 

The Probate Court Has No Power to Substitute Its Discre¬ 
tion for That of the Executor Where the Executor’s 
Actions Are Neither Unfair Nor Unreasonable. 

In the opinion of Mr. Justice McGuire cited above, in the 
Estate of Joseph H. Bryan, he said: 

“It is a private sale deriving its authority from a 
testamentary disposition which gave the fiduciary 
named therein the specific power of disposition. * * * 
The Court therefore, being neither bound by statute 
nor the rule, accepted and ratified the offer of $64,000 
of Barke.” 

This would indicate that the Court considered the matter 
entirely one within its discretion and that the Court could 
reject contracts and ratify contracts for the Executor at 
its will. This in effect limits the power of the Executor 
and substitutes the power of the Court. 
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In Kennedy v. Mangas, 51 App. D. C. 296, the Court held: 

“In circumstances like these a Court of Equity would 
limit the power of the Executor only when required 
so to do by the express terms of the will. Not only are 
such terms lacking here, but as we have indicated, the 
language used discloses a contrary intent.” 

In this case, the express terms of the will did not limit 
the power of the Executor in any manner. Why, then 
should the Court? Neither do our local statutes limit the 
power of the Executor when acting under the authority and 
direction of his testator. Where, then, does the lower Court 
get the power to substitute its discretion for that of the 
Executor? 

The following is taken from American Jurisprudence^ 
Volume 21, page 773: 

“As a general rule, statutes regulating Executors’ 
sales apply only to cases where the will does not give 
instructions in regard thereto and no order of the 
Probate Court is necessary to the execution of a testa¬ 
mentary power of sale. (Cases cited.) 

‘‘ Even where the statute declares that no sale of any 
property of an estate shall be valid unless made upon 
an order of the Probate Court. (Case cited.) 

“A sale of land by Executors, under a will giving 
them power to sell and convey it either at public or 
private sale, with or without appraisement, on such 
terms as to them shall deem best, is not affected by a 
statute regulating the conduct of sales of land directed 
by will to be sold, and prescribing the manner of giving 
notice, conveying, etc., ‘unless by the terms of the will 
different directions are given.’ (Case cited.) 

“It has even been held that in such case the Probate 
Court has no jurisdiction to grant an order for the 
sale of decedent’s lands, either for payment of debts 
or for distribution. (Case cited.) ” 
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In the case of Hertz v. Burris, 289 Ky. 369 (1942), the 
Court held: 


“Counsel for the parties in their respective briefs 
cite no authority precisely in point with the question 
here involved, and admit that they know of none, nor 
has any been called to our attention. However, it is 
the well settled rule that a testator may authorize an 
Executor or Trustee to sell any or all property of a 
testator and distribute the same, and when this is done 
it is as effective as if it had been done by the testator 
himself. * ’ 

Appellant argues, therefore, while there may not be any 
Rule of Court or Statute that binds the lower Court, not to 
use its discretion in a case like this, that at the same time 
the Probate Court, in attempting to use its discretion, must 
have some authority upon which to base its action, and it 
shall not under pretext of incidental power or constructive 
authority, exercise any jurisdiction whatever not expressly 
given it. 

The Executor certainly cannot be charged with an abuse 
of discretion. In his petition, he set forth that the property 
was assessed at $4S60, had been appraised at $6500, and 
that De Marco had offered $7150. The usual commission 
on such a sale would be $357.50, but the Executor had even 
succeeded in reducing the commission to $200. His actions 
therefore were quite beneficial to the estate. 

CONCLUSION 

Because appellant entered into a valid contract with the 
Executor for the purchase of the real estate offered by the 
Executor for sale, and because the Executor could have 
compelled appellant to perform said contract, therefore the 
decree of the Court below herein appealed from should be 
set aside, and the case should be remanded with detailed 
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and specific directions to the Court below in order that 
there may be caused to exist a fixed and settled practice 
in the sale of real estate by fiduciaries in the District of 
Columbia. 

Respectfully submitted, 

John F. Hillyard, 
Attorney for Appellant . 
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JOINT APPENDIX 


No. 8987 


Last Will and Testament of Selina M. Bare 

I, Selina M. Bare, of the City of Washington, District 
of Columbia, do make, publish and declare the following 
to be my last will and testament, hereby revoking any and 
all wills and codicils at any time heretofore made by me. 

• • • • • • • 


ITEM IV: I direct mv said Executor hereinafter named 
at the most convenient and expedient moment after my 
death, to sell for cash, and either at public or private sale, 
any and all real property as may be owned by me at the 
time of my death, including my residence, known as 826 A 
Street, Southeast, in the District of Columbia. I hereby 
give to my said executor full power and authority to convey 
as such Executor all of my said real property, and I direct 
that the moneys realized from and upon said sale shall be 
and become part of my estate for the purposes of the admin¬ 
istration and distribution of my estate. 

• • • • • • • 

IN WITNESS WHEREOF, I have hereunto set my hand 
and affixed my seal this 24 day of February, A.D., 1941, 
to this my last will and testament, typewritten upon five 
pages. For the purpose of identifying the same, I have 
signed the margin of all preceding pages hereof. 

SELINA M. BARE (Seal) 

• • • i • • • 
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In the District Court of the United States for the 
District of Columbia 

Holding Probate Court 
In Re Estate of Selina M. Bare, Deceased 

Administration Docket No. 64,329 
[Filed Feb. 6, 1945. Victor S. Mersch, Register of Wills, 

D. C., Clerk of Probate Court] 

Petition for Ratification for Sale of Real Estate 

The petition of Harold A. Kertz respectfully represents 
to this honorable Court as follows: 

L 

That he is the duly appointed, qualified and acting Execu¬ 
tor of the Estate of Selina M. Bare, deceased, having been 
appointed herein by order of Court entered the 17th day 
of January, 1945. 

n. 

That said decedent, Selina M. Bare at the time of her 
death was seized and possessed inter alia of certain real 
estate situate in the District of Columbia known for pur¬ 
poses of taxation as Lot 39, Square 920, improved by prem¬ 
ises 826 A Street, S. E., which property petitioner is author¬ 
ized and directed by the will of the testatrix to sell and 
liquidate. 

in. 

The language of the will authorizing and directing peti¬ 
tioner to sell and liquidate as aforesaid is set forth in 
Item IV of the will as follows: 
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“ITEM IV: I direct my said Executor hereinafter 
named at the most convenient and expedient moment 
after my death, to sell for cash, and either at public 
or private sale, any and all real property as may be 
owned by me at the time of my death, including my resi¬ 
dence, known as 826 A. Street, Southeast in the Dis¬ 
trict of Columbia. I hereby give to my said Executor 
full power and authority to convey as such Executor 
all of my said real property, and I direct that the 
moneys realized from and upon said sale shall be and 
become part of my estate for the purposes of the ad¬ 
ministration and distribution of my estate.’’ 

IV. 

The improvements on said premises consist of a two 
story brick building and the entire property is assessed 
for purposes of taxation at $4,860; that said property has 
been appraised by the Washington Real Estate Board of 
Washington, D. C., and there is attached hereto and made 
a part hereof certificate of appraisal evidencing that the 
appraisal committee of the Washington Real Estate Board 
has inspected said property and is of the opinion that the 
value of said property is $6,500. 

V. 

Pursuant to the direction of the testatrix as aforesaid, 
petitioner has made diligent effort to obtain an advanta¬ 
geous offer for the purchase of said real estate and has 
authorized several real estate brokers to attempt to sell 
the said property. Petitioner has received numerous offers 
for said property and the highest of said offers has been 
made by Carmon P. De Marco in the sum of $7,150., upon 
the terms of $7,150. all cash subject to a broker’s commis¬ 
sion of $200., resulting in net proceeds of $6,950, all cash. 
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YL 

Petitioner is advised, believes, and accordingly avers that 
$7,150., less broker’s commission of $200., is a fair and 
advantageous price for the said property; and in the exer¬ 
cise of the power and discretion conferred on him by the 
will of the testatrix, petitioner has accepted and signed a 
contract for the sale of said property at the price of $7,150., 
less broker’s commission of $200., subject to the approval 
and ratification of this Court, and upon the terms and 
conditions more fully set forth in the contract of sale, an 
executed copy of which is hereto attached and prayed to 
the read as a part hereof. 


vn. 

Petitioner has received a deposit of $200. as provided in 
said contract and recommends that said contract be ratified 
and approved. 

WHEREFORE the premises considered the petitioner 
respectfully prays: 

11 That the contract of sale dated December 5, 1944, exe¬ 
cuted by Carmon P. DeMarco as purchaser and Harold A. 
Kertz as executor of the estate of Selina M. Bare, deceased, 
made subject to the approval and ratification of the Court 
and providing for the sale of Lot 39, Square 920, improved 
by premises 826 A Street, S. E., in the District of Columbia 
for consideration of $7,150., less broker’s commission of 
$200., be approved and ratified by the Court; and that peti¬ 
tioner be authorized and directed to convey the said prop¬ 
erty to said purchaser upon receipt of the purchase price 
in accordance with the terms and conditions of the said 
contract of sale. 

2. For such other and further relief as the nature of the 
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case may require and as to the Court may seem just and 
proper. 

HAROLD A. KERTZ 

ROBERTS & McINNIS 


735 Transportation Bldg. 
Attorneys for Petitioner 


Exhibit 1, Contract of Sale 

Washington, D. C. December 5th, 1944 
Received from Carmon P. De Marco a deposit of Two 
Hundred and no/100 Dollars ($200.00) to be applied as part 
ment on the purchase of lot 39, in square 920, with improve¬ 
ments thereon known as No. 826 A Street, S.E., in the Dis¬ 
trict of Columbia, upon the following terms of sale: Total 
price of property Seven Thousand One Hundred and Fifty 
Dollars ($7,150.00). The purchaser agrees to pay all cash 
at the date of conveyance of which this deposit shall be 
a part. 

• •••••• 


Subject to ratification and approval by the District Court 
of the United States for the District of Columbia. 

We the undersigned hereby ratify accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 

Jan. 25, 1945. 

CARMON P. DeMARCO 

HAROLD A. KERTZ, Executor u/w of 

Selina A. Bare, Deceased 

Exhibit 2, Appraisal 

No. 2433, Value $6,500.00. Certificate of Appraisal. The 
Washington Real Estate Board of Washington, D. C., cer¬ 
tifies to Harold A. Kertz, Attorney, that its appraisal com- 
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mittee has inspected the following described property: lot 
39, Square 920, improved by premises 826 A Street, S.E., 
and said to contain approximately 1,225 square feet and is 
of the opinion that the value of said property is $6500.00. 
Washington Real Estate Board, L. T. Breuninger, Presi¬ 
dent, Chas. J. Rush, Executive Secretary, Harvey L. Jones, 
Chairman Appraisal Committee, dated November 30, 1944. 


Order Nisi for Sale of Real Estate 


Harold A. Kertz, Executor of the Estate of Selina M. 
Bare, deceased, having reported the sale of Lot 39, Square 
920, improved by premises 826 A Street, S.E., to Cannon 
P. De Marco, at and for a consideration of $7,150. all cash, 
less real estate broker’s commission of $200., it is this 7th 
day of February, 1945 

ORDERED that said sale be ratified and confirmed by 
the Court unless cause to the contrary be shown on or before 
the 23d day of February, 1945, provided a copy of this Order 
be published once in the Washington Law Reporter and 
once in the Washington Post at least ten days prior to said 
last mentioned date. 


By the Court 


JAS. W. MORRIS 

Justice 


Order Ratifying Sale of Realty 

This cause coming on to be heard upon the petition of 
Harold A. Kertz, Executor of the Estate of Selina M. Bare, 
deceased, respecting the private sale subject to the approval 
of the Court of Lot 39, Square 920, improved by premises 
826 A Street, S. E., to Carmon P. DeMarco, at and for a 
consideration of $7,150 all cash, lass real estate broker’s 
commission of $200.00 upon the terms more fully set forth 
in the Order Nisi heretofore entered herein, and upon the 
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offer of Frank L. Campbell to purchase said real estate 
for a net consideration of $7,400 all cash, which offer 
was tenderd in open court and it appearing in the best 
interest of the estate will be served by accepting the offer 
of said Frank L. Campbell, it is this 23rd. day of Febru¬ 
ary, 1945 

ADJUDGED, ORDERED and DECREED: 

1. That the offer of Carmon P. DeMarco to purchase 
the above described real estate be and the same is hereby 
rejected. 

2. That the offer of Frank L. Campbell to purchase said 
real estate for the sum of $7,400 all cash net, be accepted 
and that Harold A. Kertz, Executor as set forth, be and 
he hereby is authorized and empowered to convey said real 
estate in fee simple to the said Frank L. Campbell upon his 
compliance with the terms and conditions of sale. 

By the Court, 

MATTHEW F. McGUIRE, 

Justice 

(Endorsement: Order Ratifying Sale of Realty, Filed 
February 23, 1945. Victor S. Mersch, Register of Wills, 
D. C., Clerk of Probate Court.) 

Motion for Reconsideration and to Set Aside Final Order 

for Sale of Real Estate 

Comes now, Carmon P. De Marco, through his attorney, 
and moves this Honorable Court to Reconsider and to Set 
Aside Final Order For Sale of Real Estate, 826 A St., S.E., 
Washington, D. C., entered herein on the 23d day of Feb¬ 
ruary, 1945, and for reasons states as follows: 

1. That said Carmon P. De Marco had submitted an offer 
to buy said real estate for $7150.00, which had been accepted 
by the Executor of said Estate subject to the approval of 
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the court, said offer being in writing and of record in this 
cause. 

2. That said offer was subject to final confirmation by 
the Court on the 23d day of February, 1945. That on said 
date no offer was submitted to the Court which guaranteed 
at least 10 per centum increase over the offered price of 
Carmon P. De Marco, therefore, the sale by said Executor 
to said Carcon P. De Marco, should have been finally ratified 
and approved. 

3. And for such other and further reasons as may be 
argued at the hearing on this motion. 

JOHN F.' HILLYARD 
Attorney for Carmon P. De Marco 
416 5th St., N.W. 

Washington, D. C. Re. 0330. 

[Denied 3/12/45 McGuire J] 

Additional Reasons Supporting Motion for 
Reconsideration 

3a. If the court decided that the sale by the Executor to 
Carmon P. De Marco, was not a “court sale” under said 
Rule 67, then in that event the Court had no power or juris¬ 
diction to reject the contract between the Executor and said 
Carmon P. De Marco. 

3a. If the court ruled said sale was not a “court sale” 
under Rule 67, but a purely private sale between the execu¬ 
tor and Carmon P. De Marco, then the Court in that event 
was bound by the contract and had no power or authority 
to substitute its discretion in place of that of the Executor, 
and its action in rejecting the said contract was void. 

3c. The Court had no jurisdiction because the contract 
was entered into between Executor and Carmon P. De 
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Marco, under authority and directions of the will of the 
testatrix, and the court could not take jurisdiction unless 
it ruled the sale was a “court sale”. 

JOHN F. HILLYARD 
Attorney for Cannon P. De Marco 

Copy of the aforegoing Memorandum mailed to Messrs. 
Roberts & McEnnis, Attorneys for Executor, Transporta¬ 
tion Building, Washington, D. C., this 9th day of March, 
1945, postage prepaid. 

JOHN F. HILLYARD 
Attorney for Cannon P. De Marco 

(Endorsement: Additional Points re Motion for Recon¬ 
sideration, Filed March 10,1945. Victor S. Mersch, Register 
of Wills, D. C., Clerk of Probate Court.) 

Order 

This cause coming on to be heard on March 12, 1945, on 
motion of Carmon P. De Marco for Reconsideration and 
To Set Aside Final Order for Sale of Real Estate entered 
herein February 23, 1945, and the same having been duly 
considered after oral agrument and on Points and Authori¬ 
ties submitted by counsel, it is this 13th day of March, 1945, 

Ordered that said motion of Carmon P. De Marco for 
Reconsideration and To Set Aside Final Order for Sale 
of Real Estate be and it is is hereby denied. 

By the Court: 

MATTHEW F. McGUIRE 

Justice 

(Endorsement: Order denying Motion, Filed March 13, 
1945. Victor S. Mersch, Register of Wills, D. C., Clerk of 
Probate Court.) 
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Notice of Appeal 

Notice is hereby given this 14 day of March, 1945, that 
Cannon P. De Marco hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 23d day of February, 
1945 rejecting the contract of sale between appellant De 
Marco and Harold A. Kertz, Executor, and accepting and 
confirming the offer and sale of property to Frank L. 
Campbell 

JOHN F. HILLYARD 
Attorney for Cannon P. De Marco 
416 5th st., n.w. 

Washington, D. C. 

(Endorsement: Notice of Appeal, Filed March 14, 1945. 
Victor S. Mersch, Register of Wills, D. C., Clerk of Probate 
Court.) 


Sale Contract Frank L. Campbell 

Washington, D. C. February 7th, 1945. Received from 
Frank L. Campbell a deposit of Three Hundred Dollars 
($300.00) to be applied as part payment of the purchase 
of lot 39, in square 920, with improvements thereon known 
as No. 826 A Street, Southeast in the District of Columbia, 
upon the following terms of sale. Total price of property 
Seven thousand four hundred dollars ($7400.00). The pur¬ 
chaser agrees to pay all cash at the date of conveyance, of 
which sum this deposit shall be a part. 

• •••••• 


No commission to be paid on this sale by the sellers. 
Property is to be conveyed in the name of the party or par¬ 
ties designated by the purchaser. Subject to ratification and 
approval by the District Ct. of the U. S. for the Dist. of 




11 


Col. We the undersigned hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it to 
be our contract. 

F. L. CAMPBELL 
HAROLD A. KERTZ, Executor 
u/w Selina M. Bare 

Feb. 23, 1945 
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X£ttite6 States Court of .Appeals 
for tl)e~3District of Columbia 

No. 8987 


carmox p. Demarco 

Appellant 

vs. 

HAROLD A. KERTZ 

Executor of the "Will and Estate of Selina M. Bare, 
Deceased, Administration No. 64,329, and 

FRANK L. CAMPBELL 
Appellees 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

The appellees do not question the correctness of the state¬ 
ment of facts contained in appellant’s brief so far as it 
goes, but deem it necessary, to adequately present the ques¬ 
tions for review, to add the following: 

The alleged contract of sale by and between the appellant, 
Cannon P. DeMarco and Harold A. Kertz, Executor of the 
will of Selina M. Bare, deceased, bearing date the fifth 
day of December, 1944 (App. p. 5) recited an all cash con¬ 
sideration of $7,150.00, less broker’s commission of $200.00, 
or a net consideration of $6,950.00. The said contract con¬ 
tained, inter alia . the provision that the same was executed 
“subject to ratification and approval by the District Court 
of the United States for the District of Columbia”. 
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On February 6, 1945, the said Executor (appellee) filed 
a “Petition for Ratification for Sale of Real Estate” (App. 
p. 2) and prayed that the sale to DeMarco be approved and 
ratified. On February 7,1945, there was entered an “Order 
Xisi for Sale of Real Estate” (App. p. 6) ordering that 
said sale be ratified and confirmed unless cause to the con¬ 
trary be shown on or before February 23, 1945, provided a 
copy of said order be published “once in the 'Washington 
Law Reporter and once in the Washington Post at least 
ten days prior to said last mentioned date.” Publication 
in accordance with said order was duly had, and affidavits 
in proof of publication were duly filed of record. In addi¬ 
tion to said publication, the Executor personally notified 
the appellant, through his agent, of the return day, and 
advised him that he should be present in Court on the 
return day in order to protect liis interest, in the event 
a better offer for the property would be received in open 
court. 

On February 23, 1945, the appellant did not appear in 
open court. At said time, in accordance with long estab¬ 
lished practice, the appellee, Frank L. Campbell, tendered 
in open court a contract dated February 7, 1945 (App. p. 
10), reciting a net cash consideration of $7,400.00. There 
being no further offers tendered, the Executor then recom¬ 
mended to the Court that the offer of Frank L. Campbell, 
as aforesaid, be accepted and approved in view of the 
$450.00 increase in consideration. Thereupon, Mr. Justice 
McGuire, sitting in Motions Court, signed an order reject¬ 
ing the offer of DeMarco, and authorized the Executor to 
accept the offer of Frank L. Campbell. Pursuant thereto 
the Executor, on February 23, 1945, signed the contract of 
sale tendered by the said Frank L. Campbell. 

> 

STATUTES INVOLVED 

The relevant statutes and rules of Court involved are 
included in the brief of appellant. 


3 


SUMMARY OF ARGUMENT 

1. The Probate Court has jurisdiction of sale of realty 
made by an Executor under authority conferred by will. 
Under Section 604, Title 18, District of Columbia Code 
(1940), any such sale in order to be valid must first be 
ratified by the Probate Court. In addition to such statu- 

! torv jurisdiction, there is also the fact that appellant’s 
offer to purchase was made expressly subject to same being 
ratified by the Court and, therefore, appellant by his own 
act voluntarily submitted the contract to the Court for its 
action. He cannot now be heard to complain that the Pro¬ 
bate Court had no jurisdiction. 

2. The contract between DeMarco and the Executor by 
its very terms conferred no rights until the sale was con¬ 
firmed by the Court. Appellant was merely a preferred 
bidder. The refusal of the Court to ratify the published 
offer, after a greater offer was received, was a matter within 
the sound discretion of the Court. 

3. A new offer representing an increase of $450.00, or 
6% percent greater than the published offer, is sufficient 
cause to induce the Court to reject the published offer. 
This exercise of discretion by the Court below, resulting 
in a rejection of the sale to the appellant, should not be 
reviewed or disturbed by an Appellate Court. 

4. A sale of realty by virtue of testamentary authority 
is not a Court sale within the meaning of the Judicial 
Sales Act of 1935 or Local Civil Rule 31, which is merelv 
a restatement of the Judicial Sales Act. An Executor who 
undertakes to sell realty, as directed in the will, is exercis¬ 
ing a power not created by the Court, but by the act of the 
testator. The Court acts merely as a conduit of the power 
created by the will. Its duty is to supervise the acts of the 
Executor in order to protect the rights of parties in interest. 
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5. In the event this Court should find that sale of realty 
under testamentary authority is a Court sale within the 
meaning of Local Civil Rule 31, then in such case appellees 
contend that a fair and reasonable construction of that 
rule still permits the Court to exercise its discretion as to 
whether the published offer should be rejected by reason 
of receipt of an increased offer, even though the same shall 
be less than 10 percent of the published oiler. 

6. There is no rule of Court covering procedure in sales 
of realtv bv an Executor under authority conferred bv will. 
In the absence of a rule, the better doctrine is to leave the 
question of whether an offer fo purchase should be con¬ 
firmed or rejected within the sound discretion of the Court. 

ARGUMENT 

I 

Probate Court Has Statutory Jurisdiction of Sales of Realty 
Made by Executor Under Authority Con¬ 
ferred by Will 

I 

The decedent, Selina M. Bare, in her last will and testa¬ 
ment, in Item IV thereof, specifically directed the Executor 
to sell all real property owned by her (App. p. 1). The 
Executor, accordingly, had testamentary authority to sell 
the realty. He could negotiate a sale, but before such sale 
could become final it had to be ratified by the Court in 
accordance with the statute in such case made and provided. 

The District of Columbia Code (1940), Title 18, Section 
604, provides: 

“In all cases in which a testator has directed his 
real estate to be sold for the payment of his debts or 
legacies, the executor may sell and convey the same, 
and shall account for the proceeds thereof to the 
probate court in the same manner that he is bound to 
account for the proceeds of personal estate; but such 
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sale shall not be valid unless ratified by said court after 
notice given by publication according to the practice 
in equity. * # * ” (Emphasis supplied.) 

The above-quoted statute is clear and unambiguous. In 
the kind of case referred to, the Executor, although relieved 
of the preliminary proceedings necessary in sales by admin¬ 
istrators, cannot legally pass title to the property without 
reporting the sale to the Court, having an Order Nisi pub¬ 
lished. and the sale finally ratified. The statute provides, 
without qualification, that where the Executor has authority 
to sell realty, he may sell, but such sale shall not he valid 
unless ratified by the Probate Court. 

The jurisdiction of the Probate Court with respect to 
sales of realty made by an Executor, pursuant to authority 
conferred by will, was affirmed in the memorandum opinion 
of Mr. Justice Proctor, upon similar facts, in the Estate of 
Isabel II. Moulton, Administration No. 45526, filed on April 
11,1935: 

“MEMO. 

“In my opinion the effect of the will is to direct sale 
of the real estate by the Executor for the payment of 
legacies. Therefore, the sale must he ratified by the 
Probate Court as required by Section 325 of the D. C. 
Code. Hence, the contract with Dorothy M. Duty was 
subject to such approval. In the light of additional 
offers of larger sums, including that of Estelle Beane 
for $7500, less usual brokerage commission, I do not 
feel justified in ratifying the Duty offer as represent¬ 
ing a fair value. Formal action upon all pending offers 
will be postponed until Wednesday, April 24, 1935, at 
10 o’clock A. M., when the persons who have made 
offers may each submit an additional written offer in 
form of a proposed contract to purchase, supported by 
a deposit of $500 in certified check, payable to order of 
Andrew Wilson, Executor.” (Emphasis supplied.) 

Aft**r conferring jurisdiction on the Probate Court, the 
statute prescribes the procedure to be followed, namely. 
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notice given by publication according to the practice in 
equity. The practice in equity is well established. Here¬ 
tofore that meant publication once a week for three weeks 
in tlie 'Washington Law Reporter and in a local newspaper 
of general circulation. See Taylor and Baer , “Probate 
Forms and Procedure” (D. C. 1924) at page 120, et seq. 
Since the adoption of the Judicial Sales Act of April 24, 
1935, and Local Civil Rule 31 relating to court sales, the 
practice with respect to publication has been modified. 
The present practice is to publish once in the "Washington 
Law Reporter and once in a local newspaper of general 
circulation at least ten days before the date fixed in the 
order for final ratification. See Victor S. Mersch. “Probate 
Practice in the District of Columbia” (1939), at page 196, 
et sea. 


II 

Appellant Submitted to the Jurisdiction of Probate Court 
and Is Estopped From Disputing Its Jurisdiction 

In the event that the Probate Court did not have statu¬ 
tory jurisdiction of the sale of realty made by the Executor 
under authority conferred by decedent’s will, appellees 
contend that the Probate Court acquired jurisdiction by 
the act of the parties. 

The contract between DeMarco and the Executor specifi¬ 
cally provided that the sale of the realty to DeMarco was 
“subject to ratification and approval by the District Court 
of the United States for the District of Columbia.” In 
entering into a contract, which by its terms was subject to 
ratification by the Court, the appellant subjected himself 
to the jurisdiction of the Court and to all matters connected 
with the sale or relating to him in the character of pur¬ 
chaser. Appellant had notice of the Order Nisi, and of 
existing practice as to sale of realty by an Executor under 
authority conferred by a will. He was on notice that the 
Court could either confirm or reject his offer. He under- 
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stood and agreed that the entire matter of confirming or 
rejecting his offer was left with the Court in the exercise 
of its discretion- In consenting to permit the Court, in its 
discretion, to confirm or reject his offer, he is barred from 
disputing the exercise of that discretion, where, as here, 
his offer was rejected. 

An Executor has the right to apply to the Court for 
direction and guidance in the performance of the duties 
of his trust, and the Probate Court has jurisdiction to 
supervise his acts in the premises. Even though individual 
transactions of an Executor may be involved, a petition 
by him asking direction of the Court is sustainable, where, 
as here, it is the duty of the Executor to realize for the 
property the largest possible amount. See Gaines vs. 
Gaines ,*116 Ga. 476, 42 S. E. 763. 

m 

Appellant Acquired No Rights Under the Contract Until the 
Sale Was Confirmed by the Court 

The appellant’s theory of the case overlooks material 
facts. That is, that the contract between DeMarco and the 
Executor was not a completed sale; that the contract was 
made subject to the ratification and approval of the Court; 
that appellant executed the contract with knowledge of the 
fact that the contract was not binding on the Executor until 
the same was presented to the Court and approved by the 
Court; and that a contract made subject to the ratification 
of the Court is not a completed sale which would bind the 
Court to its confirmation. 

The contract between DeMarco and the Executor con¬ 
ferred no rights until the sale was confirmed by the Court. 
Confirmation is the judicial sanction of the Court, and 
until then the bargain was incomplete. In other words, the 
contract was executory, and not executed until confirmed 
by the Court. The position of the appellant was merely 
that of one making an offer. He was an accepted bidder, 
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and as such lie acquired no independent right, as in the 
case of a purchaser at a sale under execution, to have his 
purchase completed, but was merely a preferred proposer 
until confirmation by the Court of the sale, as agreed by 
the parties to the contract. 

In Langyher vs. Patterson. 77 Va. 473, the Supreme Court 
of Virginia used this language: 


‘‘Confirmation is the judicial sanction of the court; 
and by confirmation the court makes it a sale of its 
own and the purchaser is entitled to the full benefit 
of his contract, which is no longer executory, but exe¬ 
cuted, and which will be enforced against him and for 
him.” 

Appellant, in his brief, at pages 11 and 24, urges that 
the Executor could have compelled him to perform the con¬ 
tract. Appellees submit that performance of the contract 
could only have been compelled after approval of appel¬ 
lant's contract by the Court, and not before such approval 
was granted, and certainly not if appellant’s contract was 
rejected by the Court, as was the case here. The condition 
of the contract was such that neither party could compel 
specific performance before the contract was submitted to 
the Court, and before the Court approved the same. Here 
the approval of the Court was withheld and neither DeMarco 
nor the Executor acquired any rights. Both were entitled 
to be placed, and actually were placed, in statu quo. 

IV 

Sale of Realty by Virtue of Power Given in a Will Is Not 
a Court Sale Within the Judicial Sales Act 
or Local Civil Rule 31. 

When a sale of realty is made by an Executor under 
authority conferred in the will, the Executor negotiates 
the sale, subject to the approval of the Court, as required 
by Title IS, Section 604 of the District of Columbia Code 


9 


(1940). However, such sale is not a Court sale within the 
meaning- of the Judicial Sales Act approved April 24, 1935, 
or Local Civil Rule 31. Such a sale is analogous to a sale 
made under the authoritv given in a deed of trust. 

In the case of Stokes vs. Hinden, 66 Appeals D. C. 34, this 
Court held that a sale made under authority given in a 
deed of trust was not a judicial sale within the meaning of 
the Judicial Sales Act. 

As Local Civil Rule 31 merely adopts the provisions of 
the Judicial Sales Act, it follows that a sale made under 
authority given in a deed of trust is not a Court sale within 
the meaning of that Rule. 

In the case of Estate of Joseph H. Bryan, Administra¬ 
tion Xo. 47944, the facts were identical with the facts in 
the instant case. In that case Mr. Justice McGuire resolved 
the question, in a memorandum filed February 19, 1945, in 
the following manner: 

1 1 This is not a sale under the provisions of Title 28, 
Sec. 847, U.S.C.A., as amended, and Sec. S49, same 
Title, upon which presumably Local Civil Rule 31 is 
based. 

“It is a private sale deriving its authority from a 
testamentary disposition which gave the fiduciary 
named therein the specific power of disposition. (Em- 
phasis supplied.) 

“As a consequence, Acacia Land Co. v. Tloriff . 110 
F2 354, being a receiver’s sale and squarely within the 
statute, does not apply. 

“The Court therefore being neither bound by stat- 
uate nor the rule, accepts and ratifies the offer of 
$64,000 of Barke. 

“Counsel will prepare proper order.” 

In the Journal of the District of Columbia Bar Associa¬ 
tion, Volume VI, Xo. 3, January 1939, appears an able 
article on procedure in judicial sales of real estate in the 
District of Columbia by Daniel TV O’Donoghue, Jr., a 
member of the Bar of the District of Columbia. The author, 
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in dealing with the point now under consideration, had this 
to say on page 11: 


“Likewise, in the case of the administrator c.t.a. 
where the will directs the sale of real estate and does 
not expressly or by necessary implication limit that 
power to the nominated executor, compliance with the 
statute has not been required. In both situations the 
traditional practice in equity has continued to obtain, 
namely, that of seeking confirmation upon petition or 
report of the sale with annexed affidavits of two dis¬ 
interested appraisers after notice to all parties in in¬ 
terest. In the absence of special circumstances a rule 
nisi is customarily required where consents to the par¬ 
ties affected, usually the residuary legatees, are not 
obtained. This assimiliation of procedure in the case 
of an administrator c.t.a. to that of the executor selling 
under the will is sanctioned by Section 234, Title 29 
of the Code, 1929 (Title IS, 604, 1940 Code), which 
provides: (Statute omitted.) 

“It is true that the person of the administrator c.t.a. 
represents the selection of the court rather than that 
of the testator. In a very real sense he derives his 
powers and official existence from the order of appoint¬ 
ment : nevertheless, when such officer having been thus 
vested with all the right, title and authority of the 
original executor undertakes to make a sale of real 
estate as directed in the will, he is exercising a power 
not created by the court but by the free act of the 
testator. The sale is not a court sale within the mean¬ 
ing of the act. In such case the court acts merely as 
a conduit of the power created in the will. The subse¬ 
quent court order of confirmation required by the Code 
simply approves the adequacy of the price of the sale 
made by the administrator acting essentially in exer¬ 
cise of the testamentary power.” (Emphasis supplied.) 

“The practice of confirmation of sales by executors 
or administrators c.t.a., where the will contains a power 
to sell, upon petition with annexed affidavits as above 
set out has apparently not been altered by paragraph 4 
of Rule 27 of the recently promulgated Probate Rules 
which provides that sales of real estate ‘under any 
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order of court’ shall be in accordance with Rule 31 of 
Xew Rules of Civil Procedure. This confirms the 
assumption upon which this part of the article is 
based—that new Rule 31 is not intended to extend to 
cases or situations not falling within the scope of the 
amended Judicial Sales Act, of which it is simply a 
restatement. 

“Although there are cases on file in which trustees 
substituted under wills or deeds in trust, apparently 
considering that the Judicial Sales Act applied to sales 
made by them, have complied with its requirements, it 
would seem that there is no difference in principle 
between such a trustee and an administrator c.t.a. The 
confusion on this point apparently arises from a failure 
to distinguish between sales by trustees appointed in 
partition suits and sales by substituted trustees under 
trust instruments where the court retains jurisdiction 
and a court order of confirmation is required. In the 
former case, the trustee’s power to sell clearly origi¬ 
nates in the court order and has no prior existence, 
while in the latter the substituted trustee simply exe¬ 
cutes an antecedent power created by the owner. If 
this distinction is sound, the decision of the Court of 
Appeals in Stokes v. Ilinden, supra, may be taken as 
authority for the inapplicability of the amended act to 
trustees substituted under deeds in trust and wills as 
well as to trustees substituted under deeds of trust 
under Section 201, Title 25 (1929 Code, 45—611 (1940 
Code). While the court normally retains no jurisdic¬ 
tion in the latter case so that no confirming order is 
necessary, the sale by the substituted trustee in either 
case is really made under the trust instrument in virtue 
of a power created by the owner.” 

**••**• 

“The point may perhaps be raised that since new 
Rule 31 is now the only rule of court covering proce¬ 
dure in private sales, there is left no other approved 
procedure to follow in such cases. This objection is 
not real. Rule 31 by its express terms is made appli¬ 
cable only to ‘sales under order of court.’ As has been 
shown, there is no reason to infer that the court by 
promulgating Rule 31 intended to extend its rather 
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elaborate procedure to eases not covered by the Judicial 
Sales Act. In the absence of a rule covering the case, 
the manner of obtaining a decree of confirmation where 
the substituted trustee or administrator c.t.a. is exercis¬ 
ing a power to sell created in the trust instrument is 
left, as it always has been, to the good judgment of the 
attorneys and the sound discretion of the court. It is 
clear that an order of confirmation of a private sale in 
any of the cases mentioned might be signed by the 
court upon simple petition without anything further, 
and there would be no question of the validity of the 
sale. Good practice, however, would require that some 
independent evidence of the adequacy of the purchase 
price be presented. This is easily done by following 
the custom of attaching two affidavits of appraisal by 
disinterested and qualified real estate appraisers. In 
the usual case good practice would also dictate the 
publication of the terms of the sale in the form of a 
rule nisi where consents of the parties beneficially 
interested are no obtained. This precautionary meas¬ 
ure rests of course solely in the discretion of the court 
and can be dispensed with wherever special circum¬ 
stances indicate it to be unnecessary. In some cases 
where consents are not obtained and yet all the parties 
in interest are siti juris, the court may very possibly 
require a rule nisi to be served personally on the par¬ 
ties but waive its publication because of considerations 
of time or expense. The greater flexibility and simplicity 
of proceeding which is thus permitted is not only more 
appropriate in these cases where the trustee or officer 
selling is exercising a preexisting power to sell origi- 
ating with the owner, but it accords well with the spirit 
of the new federal rules in leaving the varied exigencies 
of each case to the good judgment of the attorneys 
and the discretion of the judge.” 

Appellees respectfully submit that a sale of realty by 
virtue of a power given in a will is not a Court sale within 
the meaning of the Judicial Sales Act or Local Civil "Rule 31. 

It is to be noted that the appellant, in his brief at page 13, 
concedes that the sale involved in this appeal was not a 
Court or judicial sale. It does not follow, however, as con- 
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tended by appellant, that the lower Court never had any 
jurisdiction “to interfere or take any part in the sale.” 
That the Probate Court had jurisdiction for the purpose of 
ratifying this sale has been heretofore established. 

V 

If Local Civil Rule 31 Is Applicable to the Instant Case, 
Then in Such Event, the Court has Discretionary An-, 
thority to Either Accept or Reject Any Increased Offer 
Which Is Less Than 10 Percent Over the Price Specified 
in the Order Nisi 

Assuming, arguendo , that Local Civil Rule 31 is appli¬ 
cable and this sale is a Court or judicial sale, then in such 
event, appellees contend that a sound and proper construc¬ 
tion of the Rule necessarily leads to the conclusion that if 
the increased offer is less than 10 percent over that speci¬ 
fied in the Order Xisi, the Court has the discretionary au¬ 
thority to either accept or reject the same, but if the 
increased offer is more than 10 percent over that specified 
in the Order Xisi, the Court has no discretion and must 
accept the increased offer. 

It is difficult to lay down any rule applicable to all cases; 
nor is it possible to specify all the grounds which will jus¬ 
tify the Court in withholding its approval. The Court 
has a broad discretion in the approval or disapproval of 
such sales. 

In Davis vs. Stewart , 4 Tex. 226, that Court said: 

“It will be seen that much discretion is left to the 
Judge. If he should believe that the sale was not fair, 
or that it was not made with conformity with law, 
it would be his duty to set it aside, and order it to be 
sold again. He is not required to glace upon the record 
the reasons by which he is governed either in confirm¬ 
ing or rejecting a sale. * * * The purchaser could 
not be injured. When he bid for the land he was 
aware that he was purchasing subject to the confirma- 



14 


tion or rejection of the sale of the Probate Judge.” 
(Emphasis supplied.) 

Taylor vs. Gilpin, 3 Met. (Kv.) 546, confirms the rule 
stated above and says: 

“The application to the chancellor was not to dis¬ 
turb a sale which he had approved, but it was to reject 
a bid or proposal which has been offered. This Court 
has, time and again, held that a purchaser of prop¬ 
erty, under a decretal sale, does not acquire any in¬ 
dependent right by his purchase, until after the same 
has been approved by the chancellor. He is simply 
an accepted or preferred bidder; and whether his bid 
or proposal will be approved depends upon the sound 
equitable discretion of the Court having control of the 
cause/’ (Emphasis supplied.) 

In Tennessee vs. Quintard , 2G C. C. A. 165, 47 U. S. App. 
621, 80 Fed. S29, it was said: 

“The cases both Federal and State, fully establish 
the rule that Quintard’s bid for the property at the 
special master’s sale was only an offer to take the 
property at that price, and that acceptance or rejec¬ 
tion of that offer was within the sound legal discretion 
of the Court, to be exercised icith due regard to the 
special circumstances of the case. The acceptance of 
his offer could only have been manifested by an order 
confirming the sale, and, until that was done, he ac¬ 
quired no title, and there was in his position at the 
time this petition was filed no element of an innocent 
purchaser.” (Emphasis supplied.) 

Both Mr. Justice McGuire in the Bryan Case (supra) and 
Mr. Justice Proctor in the Moulton Case (supra) indicated 
that the Court had discretionary authority to accept or re¬ 
ject sales where ratification was required by Section 604, 
Title 18 of the District of Columbia Code (1940). Appellees 
submit that in a sale of realty under Local Civil Pule 31, 
the Court has discretion to accept or reject an increased 
offer if the increased offer is less than 10 percent. 
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Local Civil Rule 31(c)(4) provides in part as follows: 

“ * * * and the sale shall not then he confirmed 
if a bona fide offer has been made, # * * which guar¬ 
antees a ten percent increase over the price specified 
in such published offer.” 

Under the above rule, the Court must accept an offer if it 
is more than 10 percent. But the rule does not not specify 
that tiie published offer must he confirmed if the increased 
offer is less than 10 percent. The failure of the rule to so 
provide leaves the acceptance or rejection of the increased 
offer where the same is less than 10 percent within the sound 
discretion of the Court. 

The Order Nisi provided that appellant’s offer be con¬ 
firmed “unless cause to the contrary be shown”. Appellant 
on page 11 of his brief urges that “cause to the contrary” 
as appearing in the Order Xisi does not include an entirely 
new offer. Appellees submit that the use of the phrase 
“cause to the contrary” in an Order Xisi includes any cause 
which the Court in its discretion, with due regard to the 
special circumstances of Jie case, may deem sufficient to 
warrant rejection of a reported offer of sale. Appellees 

do not deem it necessarv to refute the above contention at 

•/ 

any great length, but merely desire to call attention to the 
fact that the Judicial Sales Act of April 24, 1935 and, as 
well, Rule 31 of the Local Civil Rules specifically contem¬ 
plate a new offer after publication of an Order Xisi. The 
Act and Rule referred to merely adopt the long established 
and well understood practice in respect to the use and 
meaning of the phrase ‘ 4 cause to the contrary ’ ’. Inadequacy 
of price is sufficient cause to refuse confirmation of a sale. 

VI 

Probate Court Is Vested With Discretionary Power 

There are three doctrines as to the effect of the receipt 
of a higher bid before confirmation of a sale. According to 
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one theorv, the fact that a higher bid has been received 

% 7 V-’ 

is sufficient reason to refuse confirmation- According to 
another theory, the mere fact that a higher bid has been 
received is not sufficient reason for refusal to confirm the 
sale. Under these doctrines a certain amount of discretion 
is vested in the Court. However, according to the third 
doctrine, the entire matter of confirmation is left with the 
Court to be confirmed or not, according to its discretion. 
Appellees contend that this is the better view and the one 
followed in the District of Columbia. 

In Auerbach vs. Wolf (1903), 22 App. D. C. 53S, where 
a sale by trustees in chancery had been reported and an 
order of ratification nisi passed and published, the Court 
refused final ratification where, before final ratification was 
had, the trustees made a second report that they had been 
offered by other responsible parties a very much larger 
price for the property, and for the good faith of which a 
deposit had been made; and prayed that the bid first made 
and reported should be rejected by the Court, and the prop¬ 
erty be ordered to resale. The first sale was made at the 
price of $1,330: the advance bid was $2,250. The theory of 
this case can best be understood from the language of the 
Court, which is as follows: 


“Whether the reported offer by the appellant should 
be accepted, or not, rested largely in the discretion 
of the court below directing the sale of the property, 
and who was in legal contemplation the vendor of the 
property. The discretion of the court beloiv over the 
subject of the sale should not be controlled by an appel¬ 
late power unless it be made apparent that the discre¬ 
tion has been abused to the actual prejudice of the 
party complaining. The general rule is, doubtless, 
that the sale will not be set aside or its ratification 
refused for mere inadequacy of price, unless the court 
believes that such inadequacy was the result of fraud, 
surprise, mistake, or unfairness in the sale. # * * 

In this case there is no suggestion of fraud, mistake, 
or unfairness in making the sale. But the settled prin- 
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eiple is that, in chancery sales, the contract of sale made 
between the court as the vendor of the property through 
the agency of a trustee, and the purchaser, is never 
regarded as consummated until it has received the 
sanction and ratification of the court. * * * And in 
determining the question whether the sale shall he 
ratified or rejected as reported, any circumstances 
showing that the sale as proposed would he injurious 
to the parties concerned, or that a better sale might 
reasonably and probably have been made, will be re¬ 
gardful as sufficient to induce the court to refuse rati¬ 
fication. The trustees in their second report would 
seem to have acted upon the assumption that it would 
be unfair and unjust to the parties concerned that the 
bid of the appellant should be accepted and ratified, 
when so much larger price could be obtained from other 
parties for the property, and this presented a question 
for the exercise of discretion by the court below; and 
we think the exercise of that discretion, resulting in 
' the rejection of the sale to the appellant, should not 
be controlled or disturbed by this court. We must not 
be understood, however, in so holding, that we intend 
to give any sanction to the old English practice of open¬ 
ing biddings in chancery sales, upon the mere offering 
of an advance upon the purchaser’s bid. That practice 
has never obtained in this District or in the courts of 
Maryland.” (Emphasis supplied.) 

There can be no dispute that the Court is, and should be, 
more zealous of protecting the rights of parties under a 
sale held by order of Court than in those instances where 
such a situation does not obtain. Consequently, Local Civil 
Rule 31 should be liberally construed to the end that minors, 
incompetents, bankrupts, creditors, and other beneficiaries 
receive the best purchase price possible for the property 
sold. Our Courts for many years have so construed this 
Rule and have held that if the offer is 10 percent over the 
price specified in the Order Nisi, the Court has no discre¬ 
tion regarding the offer, but must accept the same. On the 
other hand, if there is an increased offer but the same does 
not amount to 10 percent over the offer specified in the Order 
Xisi, the Court after a full consideration of the entire mat- 
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ter, and after due notice to all parties and interests, can, 
under the Rule, either accept or reject the same. Thus, it 
has been in some instances where the increased offer 
amounted to only $50.00 or $100.00, the Court has refused 
to entertain any such offer, as there would be no showing 
of real benefit. On the other hand, where the offer has been 
substantial, although not amounting to 10 percent, the Court 
has in a great many instances accepted such increased offer. 
In the instant case, the offer of Frank L. Campbell repre¬ 
sents an increase of $450.00, or approximately 6y> percent 
over the offer specified in the Order Xisi, and under the 
circumstances the Court, in the exercise of its discretion, 
had no hesitancy in rejecting the offer specified in the Order 
Xisi, and in accepting the substantially better offer of Frank 
L. Campbell. 

The appellees contend that it was the duty of the Executor 
to obtain the best price possible for the assets of the decedent 
which were directed to be sold, and it was the duty of the 
Court to protect the interests of the beneficiaries designated 
to receive the estate of the decedent. The laws relating to 
the administration of estates, including the statute pertain¬ 
ing to sale of realty in cases where the decedent has directed 
the real estate to be sold for the payment of debts or lega¬ 
cies, are designed to further the public interest and to pro¬ 
tect the beneficiaries of deceased persons. It is equally true 
that in matters of procedure, whether it be related to sales 
of real estate, probate of wills, or investment of trust funds, 
the purpose and intent of rules of court guiding such pro¬ 
cedure are to protect the interests of the estate and those 
who are entitled to participate therein. The difference 
between the DeMarco offer and the Campbell offer amounts 
to $450.00. This is a substantial sum of money and the 
estate should not be deprived of its right to obtain that 
which is to its greater advantage. 

The exercise of the Court’s discretion with respect to 
sales of realtv when made under authoritv conferred bv will 
does not constitute either a substitution of the Court’s dis¬ 
cretion for that of the Executor, or does it result in giving 
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to the Court the power to make private contracts for an 
Executor. The Executor, acting pursuant to the authority 
conferred upon him by the will, makes the contract. It is 
the duty of the Court, after application to it, to supervise 
the actions of the Executor. The Court does not say to the 
Executor “you must contract to sell” or “vou shall not 
contract to sell”. All that the Court does is to examine 
into the acts of the Executor in order to determine whether 
such actions are according to law and in the public interest. 
The exercise of discretion by the Court below over the sale 
should not be controlled by an appellate power unless it is 
apparent that the discretion was abused. Here we have 
no showing of abuse. 


CONCLUSION 


The Court should find that the action of the Court below 
in rejecting the offer of Carmon P. DeMarco to purchase 
certain realty and authorizing the Executor to accept the 
offer to purchase of Frank L. Campbell was proper and 
correct, and so finding, the decree appealed from should 
be affirmed. 
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